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Subsequent formal input provided to the Department of Forestry, Fisheries 
and the Environment regarding the updated Guideline for Section 30 of the 
National Environmental Management Act 
 

 
CAIA trusts that the Department views these inputs as constructive; in the spirit of more streamlined 
and rational implementation, as well as improved environmental outcomes. 
  
Consultation 

• It is important to publish Guidelines, proposed revisions thereto as well as final revisions, in the 
Government Gazette for the purposes of expanding public consultation and awareness. Due to 
the scope, diversity and complexity of the chemicals management space, as many stakeholders 
from as many sectors as possible should be involved in such a generic requirement as the 
reporting of incidents. In some cases, it is felt that due process was not followed with the review 
of this Guideline and CAIA wonders about the level of general compliance by regulated entities 
and if they are even aware of the Guideline and its revision. 

  
Intention and Standing of the Guideline 

• The intention and legal standing of the Guideline should be confirmed, and clearly set out in the 
document itself. It is understood that reporting according to the Guideline is not a legal 
requirement as it is not a legal instrument - reporting of incidents according to the provisions of 
Section 30 of the National Environmental Management Act apply. Please understand this is not a 
view taken easily as legal compliance – and taking measures beyond this – is of paramount 
importance to CAIA members; most of whom are also Responsible Care® signatories. 

• It is strongly recommended that a person is allowed to apply their mind in respect of which 
incidents must be reported or not, by consulting the Guideline and the provisions of the NEMA. 
The Duty of Care principle will still apply due to the provisions of the NEMA. 

  
Thresholds for reporting 

• Linked to the above clarity that is needed, the low thresholds for reporting to be undertaken 
would result in major administration burdens for Government and the regulated. There may 
even be less focus placed on those incidents requiring further investigation/attention by the 
authority, as there would be a much higher volume of reports being submitted. Has this been 
noticed by the Department? 

• A threshold approach does not consider the pollution pathways nor the mechanism that drives 
transport, absorption and decay of spills and releases. Therefore, an approach whereby the 
different environmental media are dealt with separately would be supported. For example, a 
threshold for a release of a substance to water should be different from that released to air or 
soil for the same substance. 

• The single pollutant threshold approach is also not practical.  Safety Data Sheets (SDSs) contain 
critical toxicity data of substances and in many cases of mixtures, and forms the basis for 
chemical compound emergency response in the case of loss of containment. It is therefore 
strongly recommended that SDSs be used in determining the potential and actual hazard (and 
following risk assessment the risk) associated with a release. 
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Terminology 

• A revision to the Guideline can further enhance the understanding of the intention of “incident” 
and other terms such as: “significant”, “potential”, “harm”, “loss of containment”, 
“unexpected”, “uncontrolled release”, “noticeable”, “hazardous”, “responsible person”. Clarity 
on interpretation may assist the discussion on the way forward with the low thresholds given in 
the Guideline. 

• CAIA reviewed the definition of “incident” in the Act along with the interpretations given in the 
Guideline, and of “environment” (below) and reviewed the low reporting thresholds. CAIA 
strongly recommend that the definition in the Act is revised depending on how other terms are 
revised in the Act and/or Guideline, and whether or not thresholds are reconsidered. For 
example, flaring could be interpreted to be reportable although it is actually a standard process 
that is implemented to make facilities safer. Furthermore, reporting is impractical as many 
facilities have been designed to make provision for continuous flaring. The National 
Environmental Management Laws Amendment Bill is currently under review by the National 
Council of Provinces – it may still be possible to propose amendments during this legislative 
review. Alternatively, guidance can be provided in the Guideline until such an update to the Act 
is possible. 

• CAIA reviewed the term “environment” and its use in the Guideline. This term is ambiguous in 
environmental incident reporting and requires clarification. It should be made clear that the 
term is not meant to include the built environment within the context of an industrial complex. 
For example, primary containment structures such as bunded areas are designed to contain 
chemical compounds in the event of a release or spill. These bunded areas should not be 
considered damaged/impacted once such a containment has occurred, since it has fulfilled the 
purpose for what it is designed for. In such cases the impact on the natural environment should 
be the only consideration for reporting purposes. 


